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IMMUNITY OF RATE ASSOCIATION AGREEMENTS 
FROM THE ANTITRUST LAWS: REQUIREMENTS OF 
THE “CARRIERS’ RATE BUREAU ACT OF 1948” 


Hisrory'! 


Perhaps the first Rate Association to be formed was the Trans- 
Missouri Freight Association, organized in 1889 and comprising many 
of the railroads operating west of the Mississippi River. The purposes 
of this Association were announced in its preamble,” which provided: 


For the purpose of mutual protection by establishing and 
maintaining reasonable rates, rules, and regulations on all 
freight traffic both through and local, the subscribers do 
hereby form an association to be known as the Trans-Missouri 
Freight Association, and agree to be governed by the following 
provisions .. . 
Under this agreement rates were established and enforced against all 
members party thereto. In 1892 action was brought against the Associ- 
ation under the recently enacted Sherman Act, alleging the agreement 
was a contract in restraint of trade. In answer to the defense that rail- 
roads are under the exclusive jurisdiction of the Interstate Commerce 
Commission and that only contracts which unreasonably restrain trade 
are declared illegal by the Sherman Act, the Supreme Court held that 
railroads are subject to the prohibitions of the Sherman Act and that all 
contracts in restraint of trade are illegal, not merely those imposing un- 
reasonable restraints. 

The next attempt to organize an effective rate association was in 
1896 when the Joint Traffic Association composed of railroads operating 
between Chicago and the eastern seaboard was formed. Following their 
previous decision in the Trans-Missouri case the Supreme Court per- 
petually enjoined the operation of the association.* This decision cur- 
tailed any further effort to openly fix rates by a rate conference until 
the 1930’s, although many other devices in the nature of trade associ- 
ation were employed to carry out joint activities. In the 193(’s more 





1[t is not intended that this discussion be an exhaustive treatment of the 
history of rate associations, but merely an outlining of the basic steps leading to 
the enactment of the Carriers’ Rate Bureau Act of 1948, also known as the Reed- 
Bulwinkle Act, (49 U.S.C.A. 5b). For a complete account of the history of the 
rate making process prior to 1948 see Berge, Rate Making Process, 12 LAW & 
Contemp. Pros. 449, from which this short account is taken. 

2 The entire preamble and by-laws of the Trans-Missouri Freight Associ- 
ation may be found set out in United States v. Trans-Missouri Freight Association, 
166 U.S. 290, 292. 

3 United States v. Joint Trathc Association, 171 U.S. 505 (1898). 

4 Berge, supra note 1 at 450 et seg. containing a thorough discussion of the 
associations employed. 
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vigourous attempts were made to accomplish the joint consideration of 
rates,” but in view of the early decisions in the Trans-Missouri and 
Joint Traffic cases, these agreements would be subject to the Sherman 
Act and their legal status therefore in doubt. As recently as 1945 in 
Georgia v. The Pennsylvania Railroad Co., the Supreme Court held 
that rate-fixing combinations were not immune from the operation of 
the antitrust laws.® In spite of the uncertainty of their legality active 
rate associations have continued to exist openly, and their existance has 
been recognized by shippers, and governmental agencies alike.’ 


In 1948 there was enacted the “Carriers Rate Bureau Act of 
1948”* which granted rate associations immunity from the antitrust laws 
subject to certain requirements, thus providing ascertainable legality for 
many existing rates. 


REASONS FOR THE AcT 
The enactment of this legislation was generally in fulfillment of 
the desires of carriers, the Interstate Commerce Commission,® and 
shippers’® alike. It is not the purpose here to debate at length the merits 
of the law," but merely to outline the reasons generally advanced for 
its enactment. 


Principally, it is urged that in order to comply with the letter and 
spirit of the National Transportation Policy’ it is necessary for carriers 
to engage in joint consideration of traffic matters." 


The carriers cannot effectively meet the requirements of the 
law [Interstate Commerce Act], or provide the type of trans- 
portation that the public has come to expect and demand of 
them, if each is to be compelled to go it alone without a 
reasonable degree of consultation and agreement with other 
carriers."* 


Specifically, those two requirements of the Interstate Commerce Act 


5 For example the formulation of the Western Agreement in 1932 and the 
Formation of the American Association of Railroads in 1934. 

6 Georgia v. Pennsylvania RR. Co., 324 U.S. 439, 456 (1945). 

7U. S. Code and Congressional Service, 80th Congress, Second Session 1948— 
H.R. No. 1100, page 1845 et seq. 

849 U.S.C. §5b, also known as the Reed-Bulwinkle Act. 

®U. S. Code and Congressional Service, supra note 7, at page 1849. 

10 See for example the position taken by intervening shipping interests in 
Western Trafic Association—Agreement: §5a Application No. 2, 276 I.C.C. 
183, 203 et seg. The bureau method of rate making was supported by intervening 
shippers in almost all other section 5a applications. 

11 Berge, supra note 1, contains a criticism of the then proposed Reed- 
Bulwinkle Act. 

12 Note before §1 of the Interstate Commerce Act. 

13 For a complete development of this concept see Dickenson, Rate Confer- 
ences in the Railroad Industry under The Sherman Act and the Act to Regulate 
Commerce, 12 LAW & ConTEmMP. Pros. 470, 479 et seq. 

14 U.S. Code and Congressional Service, supra note 7 at page 1850. 
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which it is urged command that provision for the joint consideration of 
traffic matters be made are first those requirements which place a maxi- 
mum of “reasonableness” on rates and at the same time provide that 
rates shall not fall below a level sufficient to maintain an adequate 
transportation system; and second those requirements which place upon 
carriers the responsibility of providing for through routes and joint rates 
and an equitable division of the revenues thereof.’ 


The first of those reasons above merely states that transportation 
rates cannot be made subject to competitive practices enforced in other 
industries, for by its very nature competition would be ruinous to an 
adequate and efficient transportation system. 


Under free competition, prices must, and will at times, rise 
to levels of very high profits in order to counterbalance other 
periods of depressed prices, which have the effect of causing 
marginal producers to close down operations, if not actually 
go out of business... 

x * * 


... The object of the Interstate Commerce Act is to protect 

the national transportation plant for the service of the public 

and preserve its component railroads as going concerns. To 

this end the standard of rate reasonableness provided by the 

Act excludes not only those rate reductions which would cause 

the rails of necessary transportation lines to be torn up, but 

also those which would make it difficult or impossible to obtain 

additional increments of needed capital." 

The second of those reasons above recognizes in the Interstate Com- 
merce Act the concept of an integrated national transportation system. 
Today it is recognized that the railroads of the country to- 
gether form a single transportation system. Joint operations 
are on the whole of more importance than local operations. 
Trains or cars move freely from one railroad to another, and 
through routes and joint rates exist in multitudinous quantity. 
However, the single system is still made up of a large number 

of parts which are separately owned and managed . . .”* 

In testimony to the importance to the transportation system of 
interline traffic are the facts recited in Eastern Railroads—A gree- 
ments;'* which point out the following percentages of interline traffic 
in official territory for the respective carriers: “75 percent for the Erie, 
76 percent for the Baltimore and Ohio, 82 percent for the New York 





1549 U.S.C. §1(4). 

16 Dickenson, supra note 13, at 479. It should be remembered here that by the 
provisions of the Interstate Commerce Act, railroads are not permitted to abandon 
service without first acquiring a certificate of public convenience and necessity 
from the Interstate Commerce Commission. 49 U.S.C.A. §1(18). 

17 The Honorable Joseph B. Eastman, in First Report of the Coordinator of 
Transportation, Sen. Doc. No. 119, 73rd Cong., 2d Sess. 8 (1934). 

18 Eastern Railroads—Agreements: §5a, Application No. 3, 277 I.C.C. 279, 283. 
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Central, 68 percent for the Pennsylvania, 93 percent for the Boston & 
Maine, and 87 percent for the Maine Central”. By these facts it is 
urged that carriers cannot possibly carry out their obligations to provide 
joint and through rates and routes without an effective and permissable 
method of joint consideration of the traffic matters involved. 


Thus it is seen that enactment of the Carriers’ Rate Bureau Act 
of 1948 was predicated on the belief that furtherance of the National 
Transportation Policy will result through elimination of destructive 
competition and the necessity of complex interline operations. 


REQUIREMENTS FOR IMMUNITY 


By providing immunity from the antitrust laws for agreements for 
the joint consideration and establishment of rates Congress has not given 
plenary powers of collusive rate making to the common carriers com- 
prising the national transportation system, rather it has included in its 
grant of immunity from the antitrust laws certain requirements which 
must be met before the benefits of immunity attach. The Interstate 
Commerce Commission has been given the task of approving any agree- 
ment submitted to it provided the agreement meets the requirements of 
the Act and is not of a prohibited type. 


AGREEMENTS BETWEEN CARRIERS OF DIFFERENT 
CLAssEs AND POOLING AGREEMENTS 


By paragraph (4) of the Carriers’ Rate Bureau Act the Com- 
mission is forbidden to approve any agreement for joint consideration of 
rates between or among carriers of different classes unless it finds that 
such agreement is limited to matters relating to transportation under 
joint rates or over through routes.’® Generally, a class of carrier is 
defined by mode of transportation, i.¢.; railroads, motor carriers, water 
carriers are each a separate class. It would seem obvious that the reason 
for this provision is to maintain the essential competition between modes 
of transportation in order to preserve the inherent advantages of each, 
as declared by the National Transportation Policy. 

Paragraph (5) forbids the Commission to approve, under this Act, 
any agreement it finds to be a pooling agreement to which section 5 of 
the Interstate Commerce Act applies. Section 5 deals with certain pro- 
visions and requirements for the pooling of equipment and facilities 
among carriers. The object here is to insure that no carriers seek im- 
munity from the antitrust laws under this section, for agreements which 
should be subject to the requirements and obligations of another section 
of the Interstate Commerce Act. 





19 Application was refused in New England Motor Rate Bureau, Inc.— 
Agreement: §5a Application No. 25, 287 I.C.C. 9 at pages 14 and 15 for including 
carriers of different classes. See Railroad Interterritorial Agreement, 287 I.C.C. 
701 at 705 for an instance of proper participation of carriers of different classes. 
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FURTHERANCE OF THE NATIONAL TRANSPORTATION PoLicy 

It is obvious that not every agreement providing procedures for the 
joint consideration of rates must be approved by the Commission. The 
Commission is authorized to approve only those which it finds are in 
furtherance of the National Transportation Policy. While admitting 
the desirability of procedures for joint rate making, and the benefits 
occasioned thereby, the procedures for which immunity is sought must 
evidence a bona fide attempt to prescribe a method of rate making 
which will fulfill the purpose of the Interstate Commerce Act. In 
referring to the necessity that an agreement be in furtherance of the 
National Transportation Policy the Commission has said, 

Those parts of the policy . . . most directly pertinent here 

call for the promotion of ‘adequate economical and efficient 

service’, for the fostering of ‘sound economic conditions in 

transportation, and for encouraging the establishment and 

maintenance of ‘reasonable charges for transportation services, 

without unjust discrimination, undue preferences, or advan- 

tages, or unfair or destructive competitive practices.” 
It is the belief of the Commission that an agreement among carriers 
to join in collusive rate making without more, does not sufficiently ful- 
fill the spirit of the National Transportation Policy and is precisely the 
type of agreement directed to be rejected by the Carriers’ Rate Bureau 
Act. The Commission has exercised its authority under the Act to insure 
that only those agreements setting out procedures for a fair and equitable 
determination of rates and charges will be approved. The Commission 
insists that an agreement to be in furtherance of the National Trans- 
portation Policy must provide for a procedure consisting of clearly de- 
fined steps in a rate making process, including participation of all carriers 
in the area, and participation by all other interested parties including 
shippers. 


Rate Making Process 

The Commission has declined approval of any agreement which 
does not provide clearly defined steps in the processing of a rate proposal 
on the grounds that it is not in furtherance of the National Trans- 
portation Policy. Generally, the plan of procedure must provide for a 
committee or group to decide upon any rate proposal. Provision must 
be made for a method of submission of proposals to the rate committee 
and a procedure of hearings and methods of disposition of the proposals 
by the committee. Methods of voting and a plan of submission of the 
issue to the Bureau membership must be specified in detail as a part of 
the agreement.*' Any agreement which provides merely for the joint 
consideration of rates without specified procedures will be denied ap- 





20 Western Traffic Association—Agreement, supra, note 10 at 211. 
21 This is the type of plan of which the Commission announced its approval 
in Western Traffic Association—Agreement, ibid. 

















1957] COMMENTS 265 


proval.*? Likewise an agreement to join together in a trade association 
for the purpose of taking advantage of the benefits of group participa- 
tion in joint advertising, insurance protection, cost studies, and other 
trade association activities is not the type of agreement entitled to anti- 
trust law immunity under the Carriers Rate Bureau Act." 
Carrier Participation 

The Commission has insisted that all carriers of the class partici- 
pating in an agreement submitted for approval, and doing business in the 
geographical area covered by the agreement must be allowed to become 
a party to that agreement. Agreements have been approved only on 
condition that they be amended to permit such participation.** The pur- 
pose of this requirement would seem to be to avoid the possibility of 
collusive rate making for the purpose of excluding a competitor from 
the market. By requiring that all carriers desiring to become members 
be so permitted it becomes impossible for members through collusive 
action to price a non-member out of the market. This right to participa- 
tion may be conditioned only upon the payment of reasonable dues.” 
Any agreement approved by the commission must provide for a method 
of submitting proposals to the rate committee by the member carriers. 
In addition each member must be notified of the existance of a pending 
proposal and its nature, and be given an opportunity at a public hearing 
to present its views on the pending proposal.”® Likewise all members 
must be entitled to notice of final disposition made of all matters. An 
opportunity to participate or abstain from participation in the committee’s 
disposition must be allowed.?7 

Shipper Participation 

In recognition of the public nature of the transportation system 
and as a further safeguard insuring an orderly rate making procedure 
the Commission has required that any interested party, particularly 
shippers, must be allowed to submit proposals for rate or classification 
changes.”* 
In the Western Traffic Association Agreement ;*® Section 5a Application 





22 Applications were denied in Independent Movers’ and Warehouseman’s 
Association, Inc.—Agreement, 286 I.C.C. 651, 653-654 and Wearing Apparel Car- 
riers—Agreement, 288 I.C.C. 486, 487 for failure to provide definite procedures. 
But contrast Mississippi Valley Motor Freight Bureau, Inc.—Agreement, 294 I.C.C. 
791, 795 wherein it was held express procedures were not required. 

23 Michiana Motor Carriers’ Conference, Inc.—Agreement, 288 I.C.C. 327. 

24 Waterways Freight Bureau—-Agreement, 277 I.C.C. 593, 597-598. 

25 Freight Forwarders Conference—Agreement, 298 I.C.C. 229, 11 Federal 
Carriers Cases 616, 618. 

26 Wearing Apparel Carriers—Agreement, supra note 22 at 487. 

27 This matter will be considered at greater length in the discussion on the 
right to take independent action. 

28 Interstate Freight Carriers’ Conference, Inc.—Agreement, 293 I.C.C. 47, 50. 

29 Western Traffic Association Agreement: §5a, Application No. 2, 276 
1.C.C. 183. 
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No. 2, 276 I.C.C. 183, shippers intervening in support of the applica- 
tion stated their desires in regard to their right to participation in the 
rate making process as three fold: 1. adequate notice of proposed changes 
in rates and classifications;:2. a public hearing granted by the rate making 
officers before which interested parties may appear to present their views; 
and 3. notice of disposition of all matters decided by the association. 
Generally, the Commission has, in every application, required these ele- 
ments to be included as part of the agreement as a condition for approval. 
However, not every matter to be considered by the particular rate bureau 
need be announced in advance to shippers. Only those matters in which 
shippers have a direct interest need be brought to their attention. Thus 
it is not required that shippers be notified of proposals regarding per diem 
and mileage charges.*” Likewise the type of notice required is not the 
same in every case. Notice by mail is usually provided for those shippers 
who have announced their interest to the bureaus and in addition the 
Commission usually requires notice by publication in a national traffic 
journal.*" However, if notice by publication is not required due to the 
limited territory involved, notice by mail may be sufficient.*” 

Shippers are not limited in their participation to an appearance at 
hearings, but may file briefs or if they wish, submit written memoranda 
of their position without physical appearance.** In addition to the right 
to appear at hearings, if a method of appeal to an executive committee 
or board of directors, from adverse decisions of the rate committee, is 
provided for by the agreement, that right must be extended shippers as 
well as to member carriers.** However, if a shipper has once appeared 
and presented his position or proposition to a rate committee it is not re- 
quired that he be allowed to appear again before the higher body.” This 
would seem to indicate that although shippers have a right to participate 
in the rate making process, the primary responsibility for rate making 
rests upon carrier management, i.¢.; rate making is recognized as a man- 
agement function. Once the shipper has stated his position his rights 
before the bureau end and the duty is upon management to make the 
decision, 

Notice of disposition of all matters before a bureau is also required 
as a condition for approval,®*® though the extent of notice is relative to 
the same degree as for notice of proposals. However, the Commission 
has required advance notice of the intent to allow expiration of those 








39 Association of American Railroads, Per Diem, Mileage, Demurrage, and 
Storage—Agreement, 277 I.C.C. 413, 418. 
4. Interstate Freight Carriers’ Conference, Inc.—Agreement, supra note 28, 
at page 49. 
32 New England Motor Rate Bureau, Inc.—Agreement, 288 I.C.C. 450. 
33 Southern Illinois Motor Rate Conference—Agreement, 288 I.C.C. 443, 448. 
34 Middlewest Motor Freight Bureau—Agreement, 297 I.C.C. 659, 11 Federal 
Carriers Cases 524, 525. 
35 Middle Atlantic Conference—Agreement, 283 I.C.C. 683, 688. 
36 Association of American Railroads—Agreement, supra note 30, at 426. 
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rates which when first established bore future dates of expiration.** 

It is not sufficient that the foregoing requirements be merely im- 
plicit in the terms of the agreement. Running throughout the Com- 
mission’s deliberations on applications for approval of rate agreements 
is the insistance that the various provisions regarding notice, hearing, and 
appeal be expressly included in the agreements and precise as to pro- 
cedure.** 

RicgHtT To TAKE INDEPENDENT ACTION 

In compliance with paragraph (6) of the Carriers’ Rate Bureau Act 
the Commission requires as a condition for approval that any carrier 
party to a rate agreement be accorded by the agreement the unrestrained 
right to take independent action in respect to rate making, either before 
or after determination arrived at through the procedure prescribed. The 
Commission has not considered it sufficient that the right be merely 
implied in the agreement or exist by virtue of practice alone, but insists 
that a provision providing the right be made an express part of the agree- 
ment.*® The Commission considers that a sufficient right to independent 
action exists only when, in addition to the prescribed process of rat: 
making, there exists in the agreement two other methods of rate formu- 
lation: 1. by independent action on the part of a carrier, without reference 
to agreement procedure; and 2. by independent action taken by a carrier 
before disposition of his proposal has been made by the rate committee or 
after an adverse decision of his proposal has been made.*° 

The Commission has had occasion to pass upon many provisions, 
contained in rate agreements, which either allegedly or actually were 
included in an attempt to place limitations upon the right to take in- 
dependent action. Perhaps most frequent has been the provision for 
notice to the association before the independent rate may become effective 
(usually 10 to 20 days notice is specified) . This limitation has not been 
considered objectionable by the Commission,*’ since the right to take in- 
dependent action is not considered a device to permit individual carriers 
to take advantage of temporary conditions by price-cutting action, but 
was designed to permit freedom of action without dictation by majority 
influence. Thus it is reasonable for a carrier desiring to take independent 
action to first notify other members who may wish to concur in his action, 
thereby preserving freedom of action while at the same time eliminating 
dangercus competitive practices and a last minute rush to cut rates.*” 





37 Western Trafhc Association—Agreement, supra note 10, at 217. 

38 Freight Forwarders Conference—Agreement, supra note 25. 

39 Independent Movers’ & Warehousemen’s Association, Inc—Agreement, 277 
I.C.C. 229, 232. 

40 Western Trafic Association—Agreement contains an approval of the 
practice of providing alternative methods of rate formulation, supra note 10, 
at page 210. 

41 Western Traffic Association—-Agreement at page 197. 

42 Inland Water Carriers’ Freight Association—Agreement, 278 I.C.C. 756, 
759. 
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The right to take independent action may not be limited to either 
the time before or the time after a rate determination by a rate making 
committee, but must be permitted before, during, and after considera- 
tion of any proposal by an association.** Thus a provision allowing 
independent action only before and after bureau consideration under its 
rate procedure renders the agreement impossible of approval.** Likewise 
a limitation requiring prior submission of a proposal to bureau procedure 
before individual action may be taken is not permissable.*” 

Since it is not necessary to first place a proposal in bureau procedure 
before taking independent action in regard to it, the right to take in- 
dependent action must not be limited to the proponent of a rate proposal, 
but must extend to any carrier desiring to concur in the independently 
set rate.*® Any provision to the contrary must be deleted from the 
agreement. 

Many seemingly innocent provisions have been attacked by the 
Commission as creating a possible limitation on the right to freedom of 
action. In this category are provisions requiring members to have their 
rates published by bureau only,*” by requiring that independently set 
rates be published at the carrier’s own expense,** or by another publishing 
agent.*® All provisions of this nature must be excluded from an agree- 
ment in order to gain Commission approval since their application may 
result in a restraint upon independent action. Other seemingly innocent 
provisions are those providing for expulsion from membership of any 
carrier not complying with the terms of the agreement. Without ex- 
ception the Commission has insisted upon deletion of such provisions” 
due to the possibility of their use as a device to restrain independent action. 
Further the Commission has allowed failure to pay dues as the only 
grounds for expulsion from membership.” 

Many agreements submitted to the Commission for approval have con- 
tained provisions authorizing the bureau formed by the agreement to 
represent the membership before the Commission in seeking suspension 





43 Central States Motor Freight Bureau, Inc.—Agreement, 278 I.C.C. 581. 
The Commission held that by the use of the phrase “before or after” bureau de- 
termination in paragraph (6) of the act, Congress did not use “or” in its dis- 
junctive sense. 

44 Columbia River Tariff Bureau—Agreement, 284 I.C.C. 436, 439-440. 

45 National Motor Freight Trafic—Agreement, 292 I.C.C. 45, 49. 

46 Interstate Freight Carriers’ Conference, Inc.—Agreement, supra note 28 
at page 52. 

47 Central States Motor Common Carriers—Agreement, 289 I.C.C. 517, 
523-524. 

48 Niagara Frontier Tariff Bureau, Inc-—Agreement, 294 I.C.C. 541, 546-547. 
546-547. 

49 Rocky Mountain Motor Tariff Bureau, Inc.—Agreement, 293 I.C.C. 585, 
594-595. 

50 Southwestern Motor Freight Bureau, Inc.—Agreement, 294 I.C.C. 247, 
256-257, 

51 Supra note 24. 
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of rates set by independent action, under the provisions of the Inter- 
state Commerce Act providing for procedures for the suspension of 
rates. These provisions have been uniformly attacked by interveners as 
a limitation upon the right of independent action. Some have suggested 
that provision should be made in all agreements expressly forbidding the 
bureaus thus created from seeking suspension of the rates of its members. 
The Commission, however, has refused to require that as a condition 
of approval, pointing out that under section 216 (e) and (g) of the 
Interstate Commerce Act all interested parties are given the right to 
seek a rate suspension. This would include rate bureaus. However, 
the Commission felt that a provision authorizing a bureau to seek sus- 
pension of a member’s rate was not a matter concerning the joint con- 
sideration of rates and therefore not properly includable as a part of a 
rate association agreement.” 

Criticism has been directed at the bureau techniques of requiring 
notice of the decision to take independent action and the practice of 
providing a system of appeals within the bureau for proposals not ac- 
cepted by a lower rate committee. The objection to these practices is 
that they tend to be delaying tactics designed to discourage independence 
of action."* It has been contended that these tactics tend to give the 
stronger members of the bureau an opportunity to coerce members de- 
siring to take independent action into complying with bureau procedure. 
Advance notice of independent action has been dealt with above. In 
answer to the criticism leveled at the appeal procedures it may be said 
that independent action may be taken by a proponent carrier at any stage 
of the procedure, and that appeals to higher bureau authority are pro- 
vided for those cases wherein it would be a disadvantage to a proponent 
carrier to take independent action. In the case of a proposed rate in- 
crease, for example, it would be folly for a carrier to undertake in- 
dependent action if the rate would be in competition with a lower bureau 
rate. Thus in those cases the provision for appeal increases a proponent 
carrier’s opportunity to achieve group action. In cases of rate decreases 
it is expected that a carrier will take independent action without availing 
itself of the appeal procedure, or in fact without reference to bureau 
procedure in any way. As an ultimate right to take independent action, 
the Commission has required that any carrier party to an agreement must 
be free to withdraw from membership from the bureau when it so 
desires.” 


THe NatrurE OF THE IMMUNITY 


Paragraph (9) of the Carriers’ Rate Bureau Act provides im- 
munity from antitrust law prosecution for parties to any agreement 





52 Middle Atlantic Conference—Agreement, supra note 35 at 688-690. 

53 Ibid. 

54 See the position of intervening shipping interests and the Department of 
Justic in Western Freight Association—Agreement, supra note 10. 

55 Lake Coal Demurrage Committee—Agreement, 279 I.C.C. 40, 41. 
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approved by the Commission, with respect to the making of such agree- 
ment, and with respect to the carrying out of such agreement in con- 
formity with its provisions and in conformity with the terms and 
conditions prescribed by the Commission. Thus relief is granted only 
to the extent that the parties actually carry out the terms of their 
agreement as conditioned by the Commission, Many of the agreements 
approved by the Commission have received criticism to the effect that 
even though the express terms of the agreement comply with the 
requirements of the Act and the conditions of the Commission, in reality 
the agreement is little more than a front for domination of the industry 
by strong minority carriers.°* The Commission has answered this criti- 





cism, however, by pointing out that the Act provides immunity only to 
the extent that the agreements are carried out in conformity with their 
terms as conditioned by the Commission, Thus, should action taken by a 
rate association be enforced upon its members by coercion or threats of 
coercive activity by industry leaders, that action would be subject to anti- 
trust law prosecution as being not in conformity with the terms of the 
association’s agreement and the Commission’s conditions for approval. 

The same answer may be made to criticism of provisions of some 
agreements which provide procedures for the amendment of such agree- 
ments.” The Commission points out that provisions for amendment are 
not objectionable in themselves, since before immunity from the antitrust 
laws may be invoked in favor of any action taken under an amendment 
to the original agreement, that amendment must first be approved by the ‘ 
Commission. Otherwise, immunity will extend only to action taken in 
conformity with the original agreement. 


ConcLUSION 

The precise extent and exact nature of the immunity from anti- 
trust law prosecution provided for joint rate making agreements has in 
fact never been determined, since no case involving the application of 
the Carriers’ Rate Bureau Act has yet been before the courts. It seems 
certain, however, that any possible liability imposed upon the parties to 
these agreements would, be predicated either upon the parties’ failure to 
comply with terms of their agreement and conditions imposed by the 
Commission, or upon the Commission’s failure to require, as a condition 





to approval, terms sufficient, in the view of the court, to carry out the 
spirit of the Act. The rate bureau method of rate making has been 
sanctioned. The Commission has required as a prerequisite to use of 
this method a procedure designed to safeguard member carriers from 
abus-s of strong competitors, and the public and shippers from the 









56 See the position of the Department of Justice in Western Traffic Associ- 
ation—Agreement, supra; National Bus Traffic Association, Inc. (Rate and Tariff 
Procedure )—Agreement, 278 I.C.C. 147; and Eastern Railroads—Agreements, 277 
I.C.C, 279. 

57 National Bus Traffic Association, Inc—Agreements, id. at 155. 
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abuses of collusive rate making. ‘The former has been effectuated 
through requirement of a right to take independent action, and the 
latter by shipper participation in the rate making process. Whether the 
Commission has gone sufficiently far in their requirements has yet to be 
tested by the courts. 
Jack R. Dennis 
Student Contributor 


APPENDIX A 
Carriers’ Rate Bureau Act of 1948 


Section 5b. . . (2) Any carrier party to an agreement between or 
among two or more carriers relating to rates, fares, classifications, di- 
visions, allowances, or charges or procedures for the joint consideration, 
initiation or establishment thereof, may, under such rules and regulations 
as the Commission may prescribe, apply to the Commission for approval 
of the agreement, and the Commission shall by order approve any such 
agreement (if approval thereof is not prohibited by paragraph (4), (5), 
or (6) of this section) if it finds that, by reason of furtherance of the 
national transportation policy declared in this Act, the relief provided in 
paragraph (9) should apply with respect to the making and carrying 
out of such agreement; otherwise the application shall be denied. The 
approval of the Commission shall be granted only upon such terms and 
conditions as the Commission may prescribe as necessary to enable it to 
grant its approval in accordance with the standard above set forth in 
this paragraph. 

‘a 

(4) The Commission shall not approve under this section any agree- 
ment between or among carriers of different classes unless it finds that 
such agreement is of the character described in paragraph (2) of this 
section and is limited to matters relating to transportation under joint 
rates or over through routes; and for purposes of this paragraph carriers 
by railroad, express companies, and sleeping-car companies are carriers 
of one class; pipe-line companies are carriers of one class; carriers by 
motor vehicle are carriers of one class; carries by water are carriers of 
one class; and freight forwarders are carriers of one class. 

(5) The Commission shall not approve under this section any agree- 
ment which it finds is an agreement with respect to a pooling, division, 
or other matter or transaction, to which section 5 of this Act is applicable. 
(6) The Commission shall not approve under this section any agree- 
ment which establishes a procedure for the determination of any matter 
through joint consideration unless it finds that under the agreement 
there is accorded to each party the free and unrestrained right to take 
independent action either before or after any determination arrived at 
through such procedure . . . 

(9) Parties to any agreement approved by the Commission under this 
section and other persons are hereby relieved from the operation of the 
antitrust laws with respect to the making of such agreement, and with 
respect to the carrying out of such agreement in conformity with its 
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provisions and in conformity with the terms and conditions prescribed 
by the Commission. 


APPENDIX B 
The National Transportation Policy 


It is hereby declared to be the national transportation policy of the 
Congress to provide for fair and impartial regulation of all modes of 
transportation subject to the provisions of this Act, so administered as 
to recognize and preserve the inherent advantages of each; to promote 
safe, adequate, economical, and efficient service and foster sound eco- 
nomic conditions in transportation and among the several carriers; to 
encourage the establishment and maintenance of reasonable charges for 
transportation services without unjust discrimination, undue preferences 
or advantages, or unfair or destructive competitive practices; to co- 
ooperate with the several States and the duly authorized officials thereof ; 
and to encourage fair wages and equitable working conditions;—all to 
the end of developing, coordinating, and preserving a national trans- 
portation system by water, highway, and rail, as well as other means, 
adequate to meet the needs of the commerce of the United States, of the 
Postal Service and of the national defense. All of the provisions of this 
Act shall be administered and enforced with a view to carrying out the 
above declaration of policy. 
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ConsTIrUTIONAL LAw—DvuE Process AND EQuAL PRoTECTION— 
ExERCIsE OF APPEAL By INbIGENTs IN CRIMINAL ACTIONS 


Defendant was convicted on four counts arising out of burglary. 
With a notice of appeal he also filed a motion requesting the trial court 
to direct the County Commissioners to pay for a bill of exceptions; this 
motion was overruled, On appeal it was held that the defendant was not 
entitled as a matter of law to a bill of exceptions at the expense of the 
state upon a showing of indigency. State v. Trunzo, 137 N.E. 2d 511 
(Ohio Ct. App. 1956). 

The decision in the principal case was handed down less than seven 
months after the Supreme Court of the United States decided the case of 
Griffin v. Illinois.’ There it was held that when a state grants the right 
to appellate review in criminal cases, the due process” and equal protection 
clauses of the Fourteenth Amendment require that indigent defendants 
be afforded some means of raising any alleged error in the trial court 
which could have been raised under the same circumstances by a person 
of sufficient means. 

Though Griffin was not cited in the opinion, it appears that the 
construction given by the Trunzo court to the code provisions concerning 
acquisition of a bill of exceptions by a criminal defendant falls squarely 
within the constitutional prohibition. Trunzo alleged indigency and 
there is little doubt that he was unable to demonstrate certain of the 
alleged trial court errors without a bill of exceptions.* Nor does it ap- 
pear that the trial court refused the application for a bill of exceptions 
because the alleged grounds of error were asserted frivolously or in 
bad faith. Obviously a person of sufficient means could have raised these 
alleged errors by purchasing a transcript. 





1351 U.S. 12 (1956); noted 42 A.B.A.J. 561 (1956); 70 Harv. L. Rev. 126 
(1956); 55 Mich. L. Rev. 413 (1957); 17 Ohio St. L.J. 553 (1956); 30 Temple 
L.Q. (1956); 34 Texas L. Rev. 1083 (1956); 1956 U. Ill. L.F. 501 (1956); 10 
Vand. L. Rev. 79 (1956); 3 Wayne L. Rev. 62 (1956); 59 W. Va. L. Rev. 79 
(1956). 

2 There has been some speculation as to whether the Griffin holding in- 
corporates due process as a basis of decision. See, e.g., 55 Mich. L. Rev. 413 
(1957). See also the opinion of the Supreme Court of Illinois on remand. 
“* * * Illinois violates the equal protection clause of the fourteenth amendment 
(and perhaps the due process clause as well) when it denies such a review * * *.” 
People v. Griffin, 137 N.E. 2d 485, 486 (Ill. 1956). But cf. the dissenting opinion 
of Judge Frank in U.S. v. Johnson, 238 F. 2d 565, 567 (1956), where he states 
without qualification that the Griffin decision rests on both clauses. 


3“The other errors assigned are not argued in the defendant’s brief and, 
therefore, will not be considered. Such claims of error are not considered for the 
further reason that they could only be demonstrated by a bill of exceptions which 
was not filed in this case.” State v. Trunzo, 137 N.E. 2d 511, 513 (Ohio Ct. app. 
1956). 

4 In this connection see infra note 15, and the discussion of U.S. v. Johnson 
in the text. 
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If, then, this decision disregards the fundamental guarantees an- 
nounced in Griffin, the state court’s reliance upon statute is unavailing. 
By virtue of Article VI, paragraph two of the Constitution of the 
United States, that instrument’s requirements are controlling, notwith- 
standing the absence of state cnabling legislation. The constitutional 
minimum must be observed. The language of Griffin was carefully 
framed to avoid the implication that this minimum required the states to 
furnish bills of exception if some other method of demonstrating alleged 
trial court errors were available. Seemingly, then, some document short 
of a full transcript, such as a bystander’s bill of exceptions, would 
suffice. 

Despite the statutory construction adopted in the principal case, 
there is some evidence indicating that the General Assembly of Ohio, 
even prior to Griffin, intended to provide more adequately for requests 
such as that made by Trunzo. A literal reading of Revised Code 
$§2301.23—2301.25° gives no suggestion that it is within the discretion 
of the trial court to refuse the application of an indigent criminal de- 
fendant for a bill of exceptions, The court, however, noted that these 
sections must be read in pari materia with Revised Code §2953.03° 
which makes reference to a tender of proper fees with an application 
for a complete certified transcript of record. Based on this section it 
concluded that free transcripts are a matter of grace and that trial 
courts are not required in all events to grant such requests as made by 
Trunzo, 


As authority for this construction the court cites the case of Poppa 





5 2301.23 Transcripts of testimony furnished party if requested. 

When shorthand notes have been taken in a case * * *, if the court, either 
party to the suit, or his attorney, requests transcripts of any portion of such notes 
in longhand, the shorthand reporter reporting the case shall make full and ac- 
curate transcripts thereof for the use of such court or party. * * * 

2301.24 Compensation for making transcripts and copies. 

* * * The compensation for transcripts made in criminal cases, by request 
of the prosecuting attorney ,or the defendant, and transcripts ordered by the court 
in either criminal or civil cases, and copies of decisions and charges furnished by 
direction of the court shall be paid from the county treasury, and taxed and 
collected as other costs. * * * (Emphasis added). 

2301.25 Costs of transcript. 

When ordered by the prosecuting attorney or the defendant in a criminal 
case * * * the costs of transcripts mentioned in section 2301.23 of the Revised 
Code, shall be taxed as costs in the case, collected as other costs, and paid by the 
clerk of courts of common pleas, quarterly, into the general treasury, and credited 
to the general fund. * * * (Emphasis added). 

6 2953.03 Transcript to be furnished. 

On application by or on behalf of the accused, to an officer required to make 
a record or docket entries in a criminal case * * * and upon tender of the proper 
fee, such officer shall make and deliver to such accused, or his counsel, a complete 
certified transcript of the record, omitting therefrom, if so requested, a bill of 
exceptions. * * * (Emphasis added). 
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v. Wanamaker.’ ‘The support lent by that case may be questioned on 
several grounds. The application in the Poppa case was made several 
years after the right of appeal had lapsed and was refused on those 
grounds, while the appeal in Trunzo was timely.® That the Poppa court 
was concerned with the application for a transcript solely under those 
circumstances is further illustrated by the authority cited for its decision. 
In State v. Edwards’ the defendant failed to file a notice of appeal 
within the time prescribed by statute. There the defendant argued that 
failure to allow an appeal after the statutory time limit had elapsed was 
a denial of due process of law. The court held that it was wholly within 
the discretion of the state to allow appeal or not, and that once allowed, 
it may be granted on such terms and conditions as the legislature deems 
proper. While the application of this principle to the setting of time 
limits on the exercise of appeal is undoubtedly sound, its validity as a 
general proposition can no longer be accepted. Indeed this was, as the 
major premise of the prosecution, rejected in Griffin v. Illinois.’° 

The construction argued for by Trunzo finds support from at least 
two sources. In the course of the majority opinion in Griffin v. Illinois, 
Revised Code §2301.24" is cited in a context’ suggesting that it pro- 
vides transcripts for criminal defendants upon a showing of indigency. 
The opinion of Justice Black does not suggest that he anticipated the 
construction put on this section by the 7'runzo court. 

The Attorney General of Ohio, in 1935, rendered an opinion™ 
as to whether the Court stenographer might require fees to be paid in 
advance when a defendant, convicted of a felony, requests a transcript 


7128 N.E. 2d 764 (Ohio 1954). 

8 Within three days of judgment and sentence, defendant filed a motion for 
new trial which was overruled on January 16, 1956. Notice of appeal and motion 
for a bill of exceptions were filed January 25, 1956. State v. Trunzo, 137 N.E. 2d 
511, 512 (Ohio 1956). 

9157 Ohio St. 175, 105 N.E. 2d 259 (1952). 

10 See supra note 1. 

11 See supra note 5. 

12 “All of the states now provide some method of appeal from criminal con- 
victions, recognizing the importance of appellate review to correct adjudication of 
guilt or innocence. Statistics show that a substantial proportion of criminal con- 
victions are reversed by state appeilate courts. Thus to deny adequate review to 
the poor means that many of them may loose their life, liberty or property because 
of unjust convictions which appellate courts would set aside. Many states have 
recognized this and provide aid for the convicted defendants who have a right to 
appeal and need a transcript but are unable to pay for it. [Ohio Revised Code 
§2301.24 is cited at this point]. A few have not. Such denial is a misfit in a 
country dedicated to affording equal justice to all and special privileges to none 
in the administration of its criminal law. There can be no equal justice when the 
kind of trial a man gets depends on the amount of money he has. Destitute 
defendants must be afforded as adequate appellate review as defendants who 
have money enough to buy transcripts.” Griffin v. Illinois, 351 U.S. 12, 18 (1956). 

13.1935 O.A.G. No. 3645. 
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1 With particular reference to the 


for the purpose of appeal on error. 
“tender of proper fees” provision stressed in Trunzo, the opinion proceeds: 

A careful examination of these sections tends to the conclusion 

that the legislature intended that the defendant should advance 

to the clerk of courts the cost of preparing the transcript of the 

docket and journal entries and not that the defendant must 

advance the cost of preparing the transcript of testimony and 
charges of the Court. While perhaps not relevant to the 
question, it might be pertinent to point out that any other con- 
clusion than the one herein reached would seriously jeopardize 

the chances of an indigent prisoner having his conviction re- 

viewed by an appellate court. 

It appears, then, that there is some basis for including the applica- 
tions of indigent defendants for a full bill of exceptions within the 
present statutory framework. But whether or not the present statutory 
wording can properly be said to meet this newly fixed constitutional re- 
quirement, the desirability of legislative revision should be carefully 
considered. 

An example of the problems likely to arise under the present Ohio 
statutes is found in the case of U. 8. v. Johnson.” That case was one 
of the first to test the scope of the Griffin doctrine. There an indigent’s 
request for leave to appeal im forma pauperis was denied upon the trial 
court’s certification that the appeal was frivolous, lacking in merit, and 
not taken in good faith. Over the vigorous dissent of the late Judge 
Frank, the applicability of Griffin was denied. 

The United States Supreme Court reversed this disposition in a 
Per Curiam opinion’® without reference to the Griffin case, the effect of 
which was argued at length in both majority and dissenting opinions in 
the Court of Appeals. While the Supreme Court avoided an express 
endorsement of the views set forth by Judge Frank in his dissent, it is 
interesting to note that he felt compelled by Griffin, not only to regard 
the trial court’s certification of bad faith as subject to review, but also 
to appoint counsel to assist in presenting the grounds of alleged error. 
The Supreme Court subsequently directed the appointment of counsel. 

The implications of Griffin, then, go beyond the mere refusal of 
the trial court to furnish an indigent with a transcript for appeal. Its 
rationale seems clearly to extend previous requirements of the Fourteenth 
Amendment for the appointment of counsel at state expense at both trial 
and appellate levels.'7 The equal protection basis of Griffin seems to 





14 The code sections construed in the opinion were General Code §§1552, 1553 
and 13459-2, the forerunners of Revised Code §§2301.24, 2301.25 and 2953.03 re- 
spectively, set forth in notes 5 and 6, supra. There has been substantially no 
change from the provisions in effect in 1935. 

15 238 F. 2d 565 (1956). 

16 77 Sup. Ct. 550 (1957). 

17 See generally, BEANY, RIGHT TO COUNSEL. See also 17 Ohio St. L.J. 553, 556 
(1956). At present the state must appoint trial counsel for indigent defendants in 








1957] RECENT DECISIONS 277 


extend to state provision for all expenses necessarily incurred to take 
reasonable advantage of the right of appeal. The necessity of counsel 
in most cases is apparent. Under present Ohio law there is no doubt 
that adequate provisions have been made for the assistance of counsel 
in trial court proceedings. '® There does not, however, seem to be a 
clear holding that this right to the appointment of counsel extends to the 
exercise of appeal. 

It seems beyond the necessary exercise of judicial competence to 
provide, under present statutes, for solutions to all the problems raised 
by Griffin. As cases of this nature appear before appellate courts, they 
will be needlessly burdened with devising instructions on remand which 
comply with the dictates of the Fourteenth Amendment. More appro- 
priate would be legislation providing, at state expense, an unqualified 
right to a free transcript and to the assistance of counsel at both trial 
and appellate levels. While more conservative action would meet the 
minimum requirements of Griffin, such minimal legislation would 
probably be subjected to repeated attacks in this era of expanding due 
process and equal protection.’® A progressive legislature should not dis- 
count the more liberal approach in the absence of convincing evidence 
that the cost to the state would be peters or that a breakdown of 
criminal appellate machinery would result.”° 


William W. Wehr* 





all capital cases but in non-capital cases only when special circumstances exist. 
Due process and equal protection do not require the state to provide counsel in the 
usual non-capital case nor for the prosecution of an appeal. 

18 Ohio Revised Code §§2941.50 and 2941.51. 

19 The Judicial Council of Ohio has suggested that Revised Code §2301.25 
be amended by addition of the following sentence: “The court of common pleas 
may require the defendant in a criminal case to make an advance deposit to 
secure the cost of such transcript, but if the defendant makes an affidavit of in- 
ability either to prepay or to give security for such transcript, the charge for 
preparation thereof shall be taxed and collected as other costs.’’ Thirteenth Report 
of the Judicial Council of Ohio to the General Assembly of Ohio, 19. At this 
writing that suggestion has been incorporated in proposed Senate Bill No. 267, 
102nd General Assembly. 

20 As regards cost to the state and the crowding of appellate dockets, see 
Judge Frank’s dissent in U.S. v. Johnson, 238 F. 2d 565, 571 (1956). Note also the 
admonition of Beany: “Certain states have created an example which all might 
follow with advantage. But here, as in other matters of law, the decisions of the 
federal courts will bring about change and advance in piecemeal fashion. Yet 
advancement there must be in the conduct of the state courts if the hand of the 
United States Supreme Court is to be restrained.” BEANY, RIGHT To COUNSEL, 141. 

*Co-Winner of the Donald S. Teller Memorial Award. 
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Lapor LAw—Tarr-Harttey Act—EFrecr or 60 Day “CooLinc- 
Orr” Provision on MopiFicatrion oF Lonc TERM AGREEMENTS 


Respondent Lion Oil Company and the Oil Workers International 
Union CIO, entered into a collective agreement which contained a 
two-step provision for modification and termination, as follows: 


This agreement shall remain in full force and effect for a 

period beginning October 23, 1950, and ending October 23, 

1951, and thereafter in this Article provided. This agreement 

may be cancelled and terminated by the Company or the 

Union as of a date subsequent to October 23, 1951, by com- 

pliance with the following procedure: 

(a) If either party to this agreement desires to amend the 

terms of this agreement, it shall notify the other party in 

writing of its desire to that effect, by registered mail. No such 
notice shall be given prior to August 24, 1951. Within the 
period of 60 days, immediately following the date of the 
receipt of said notice by the party to which notice is so de- 
livered, the Company and the Union shall attempt to agree 

to the desired amendments to this agreement. 

(b) If an agreement with respect to amendment of this agree- 

ment has not been reached within the 60 day period mentioned 

in the sub-section immediately preceding, either party may 

terminate this agreement thereafter upon not less than sixty 

days’ written notice to the other. Any such notice of termina- 

tion shall state the date upon which the termination of this 

agreement shall be effective. 

The union served notice on the company on August 24, 1951 and 
all provisions of section (a) of the agreement were fulfilled. At the 
time of the written notification to the company, the union sent copies of 
the notice to the Federal Mediation and Conciliation Service and to the 
Arkansas Labor Commissioner to comply with $8(d)(3) of the Na- 
tional Labor Relations Act, as amended (commonly known as the Taft- 
Hartley Act). Without giving separate notification in compliance with 
section (b) of the contract the union struck the plant on April 30, 1952. 
Since no notice was given setting up a termination date for the contract, 
a collective bargaining agreement was in effect at all times up to the 
date of the strike. The company declared the strike to be in violation of 
$8(d)(4) of the Act. This section provides: 


Where there is in effect a collective bargaining contract, 
covering employees in an industry affecting commerce, the 
duty to bargain collectively shall also mean that no party shall 
terminate or modify such contract unless the party desiring 
such termination or modification * * * (4) continues in full 
force and effect, without resorting to strike or lock-out, all the 
terms and conditions of the existing contract for a period of 
sixty days after such notice is given or until the expiration 
date of such contract, whichever occurs later: * * * 
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The effect of failing to observe the “cooling-off” period is stipu- 
lated in the same subsection as loss of “status as an employee of the 
employer engaged in the particular labor dispute, for the purposes of 
sections 8, 9 and 10 of this Act * * *”. 

Section 10 designates the methods by which the employee may obtain 
redress against actions of the employer which are listed in $8 as unfair 
labor practices, Therefore, an employee who has struck in violation of 
§$8(d)(4) is not entitled to any protection under the Act even though 
such employer activity is listed as an unfair labor practice under §8. 

During the strike the company refused to bargain collectively and 
attempted to coerce the union into ending the strike by summarily dis- 
charging some striking workers and forcing others to sign restrictive 
agreements in order to be reinstated. Contending that the activities of 
the company during the strike were unfair labor practices as set forth in 
$§8(a)(1), (3) and (5), the union filed a charge with the National 
Labor Relations Board. The union claimed that it had not violated the 
“cooling-off” provision of the Act and therefore was still entitled to its 
protection, 

The Board found that the notices sent to the Mediation Service and 
to the Labor Commissioner complied with $8(d)(3) of the Act. Point- 
ing out that the contract under which the parties were operating con- 
tained no specific expiration date within itself, the NLRB held that the 
notice of desire to modify given on August 24, followed by a wait of 
more than sixty days, satisfied the notice requirement of the Act. The 
NLRB ordered the company to cease and desist from the conduct 
charged. 

The United States Court of Appeals for the Eighth Circuit set aside 
the Board’s order on the authority of its interpretation of the “cooling- 
off” requirement in United Packinghouse Workers, CIO v. NLRB, 210 
F, 2d 325 (8th Cir. 1954). The court construed the term “expiration 
date” as used in $8 to be synonymous with the termination date as set out 
in the contract. The court reasoned that since the notice to terminate, as 
mentioned in the contract, had not been given, the contract had not ex- 
pired at the time of the strike and therefore the strikers had not complied 
with $8(d)(4). The court held that since the strikers had violated this 
waiting requirement of the Act, they necessarily lost their status as 
employees under the disabling clause of that provision and therefore had 
no standing to file a charge with the Board. The United States Supreme 
Court granted certiorari. Held: reversed, the Supreme Court adopting an 
interpretation of §8(d)(4) which was substantially the same as that 
reached by the majority of the NLRB; ie., that the term “expiration 
date” as used in the Act with reference to employment agreement is 
meant to encompass both the termination date of the agreement and the 
earliest date at which the agreement may be substantially modified. 
National Labor Relations Board v. Lion Oil Company, 325 U.S. 282 
(1957). 
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In a unanimous opinion handed down by Mr. Chief Justice Warren 
the Supreme Court recognized that its responsibility lay in reaching a 
decision which reconciled, insofar as possible, the two major congressional 
purposes set forth in the Act: (1) stabilization of industrial relations, 
and (2) preservation of the freedom of labor to organize to better its 
conditions through collective bargaining.’ ‘The court had previously recog- 
nized that its function is to balance these divergent policies in the public 
interest and to avoid an interpretation of the “cooling-off” provision 
which would serve neither of these purposes.” 

The court expressed its awareness that the need for clarification of 
the scope of $8(d) had become increasingly acute the past few years,” 
since in the interest of industrial stability provisions for reopening con- 
tracts for negotiation during their lifetime are becoming more common 
and the trend is toward executing labor contracts of longer duration.* 
These provisions are generally triggered by the occurrence of certain 
specified events,” or of a specified date.® 

An analysis of the language of the statute and its legislative history 
supports the Supreme Court’s interpretation of the scope of $8(d). This 
section contains three basic points. First, it defines collective bargaining. 
Secondly, it outlines a four-step procedure with which a party must 
comply before resorting to strike or lock-out: (1) serve written notice 
upon the other party sixty days prior to the expiration date thereof, or, 
as in the present case, in the event the contract contains no expiration 
date, sixty days prior to the proposed termination or modification, 
(2) an offer to meet and bargain with the other party, (3) notification 
of the Federal Mediation and Conciliation Service within thirty days 
after notice is given to the other party and a simultaneous notification 
to the state agency established to mediate and conciliate disputes within 
the state where the dispute occurs, (4) continuation of all terms and 
conditions of the existing contract without resorting to strike or lock-out 





1 National Labor Relations Act, §§1, 8(d) as amended 29 U.S.C.A. §§151, 
158(d); Labor Management Relations Act, 1947, §1(b) 29 U.S.C.A., §141(b). 
Mastro Plastics Corp. v. NLRB, 350 U.S. 270 (1956); Milk Drivers and Dairy 
Emp., Local 680 v. Cream-O-Land Dairy, 39 N.J. Super. 163, 120 A. 2d 630 (1956) ; 
31 Am. Jur. 886; 173 ALR 1402. 

2 Mastro Plastics Corp. v. NLRB, supra note 1. 

3 The ambiguity of §8(d) (4) had led to four divergent interpretations in the 
present, action, three within the NLRB, the agency charged with effectuating the 
purpose of labor legislation; see also S. Rep. No. 986, 2d Sess., 62, 80th Cong. 

4BNA, Collective Bargaining Negotiations and Contract Service, 36:301; 
Majority Senate Report, S. Rep. No. 105, ist Sess., 24, 80th Cong. 

5 Merchants’ Ladies Garment Assn. and ILGWU, (Increase in Cost of 
Living Index) ; Block Bros. Tobacco Co. and Brewery Workers Union, (Increase 
in Cost of Specific Product); Central States Carriers and Teamsters Union 
(Runaway Deflation) ; BNA, CBN & CS, 36:305-6. 

6 General Electric Corp. and IUE, (Three Years); Armour and Co. and 
Packinghouse Workers Union (reopenings within specified six month periods) ; 
BNA 303-4. 
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for a period of sixty days after notice or until the expiration date of 
such contract whichever occurs later. The third major point of $8(d) 
is the disabling clause referred to above. 

Congress expressed the dominant purpose of $8(d) to be the pre- 
vention of the damaging effects of strikes brought without warning and 
to allow a cooling-off period during which differences might be discussed.’ 
Since, in the present action, a notice of dispute was given to all the 
parties listed in §8(d) and was followed by collective bargaining for a 
period in excess of the required sixty days, it appears that the company 
could claim neither lack of warning nor lack of a “cooling-off” period. 
Therefore, it seems the congressional purpose for this section has been 
fullfilled. 

The meaning of the language in $8(d)(4), 


ration date of such contract, whichever occurs later,” hinges upon the 


‘ 


‘or until the expi- 


congressional meaning of the term “expiration date.” The term is used 
in §8(d)(1) in conjunction with the terms “modification” and “termi- 
nation”, The Court noted that a notice of desired modification as well 
as a notice of desired termination would typically be served in advance 
of the date on which the contract was by its own terms subject to 
modification or termination. Therefore, the Court concluded that the 
congressional intent was to use “expiration date” to encompass both this 
modification date and the termination date in $8(d)(1). The Supreme 
Court supposed it reasonable to attribute a similar meaning to the same 
phrase in §8(d)(4). 

The Court of Appeals. seemingly failed to separate the sanctions 
provided in §8(d)(4) from the notice provisions set out in the contract 
itself. However, the majority Senate report for the Act stressed that 
failure to comply with contractual notice requirements which are more 
stringent than those expressed in $8(d) (4) is not an unfair labor practice 
if the Act itself is satisfied."° Therefore, for the purposes of the dis- 
abling clause in $8(d)(4), a breach of contract which does not involve 
a breach of the Act, is irrelevant. 

Section 8(d)(3) of the Act makes it an unfair labor practice for a 
union to refuse to bargain collectively with an employer over modifica- 
tions of collective agreements. It would be anomalous to force the 
union to bargain and at the same time to deprive the union of the power 
to strike, which is a major force depended on to facilitate arriving at 
satisfactory agreements. The Supreme Court strove to arrive at an 
interpretation which would be consistent with $13 of the Act which 
warns against interpreting any part of the Act in such a manner as to 





793 Cong. Rec. 3839, 5005, 5014. 

8 Mastro Plastics Corp. v. NLRB, supra note 1. 

9S. Rep. No. 986, pt. 3 80th Cong. 2d Sess., at p. 62, reaches a similar con- 
clusion. 

10S. Rep. No. 105 on S. 1126, 80th Cong., Ist Sess., p. 25. 
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restrict the freedom of the union to strike unless the restriction is ex- 
pressly provided for in the Act.’ 
of the union to bargain would be an empty one without the right to 
strike after a sixty day notice.’” 

The desirability of long term collective bargaining agreements with 


Congress recognized that the right 


provisions to reopen from time to time for modification seems evident if 
the industrial stability towards which the Act is aimed is to be achieved. 
The construction given §8(d)(4) by the Court of Appeals would defeat 
these objectives. The unions would refuse to enter into them if the 
right to economic weapons in support of reasonable modifications were 
to be denied in the absence of agreed no-strike terms in the contract. In 
its struggle to retain some measure of freedom to bargain and equality 
of bargaining power with the employer the union would be forced to 
try to obtain the shortest term contract available, thereby disrupting, not 
achieving, industrial stability. 

On the other hand, the Supreme Court’s interpretation preserves 
an equality of bargaining power between management and labor so that 
stability can be realized through long-term collective bargaining agree- 
ments which are meaningful. The union is protected by being allowed 
to retain its strike threat as bargaining power to achieve modifications in 
a contract where the parties have provided for substantial changes in its 
provisions subject only to the notice requirements of $8(d). The em- 
ployer is protected by the limitation on the strike threat afforded by the 
notice requirement and waiting period of the section. The employer 
may further protect himself by insertion of a no-strike clause in the 
contract. However, the Supreme Court’s construction assures that, while 
the union may bargain away its right to strike, it won’t be deprived of it 
without its consent. 

By a process of looking to the whole law and its purposes the Su- 
preme Court has arrived at a statutory construction which successfully 
furthers both major purposes of the Taft-Hartley Act and, on this pre- 
viously highly ambiguous point, has achieved the balancing effect for 
which the proponents of the Act were striving. 


Don R. Work 








11 “Nothing in this Act, except as specifically provided for herein, shall be 
construed so as either to interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifications of that right.” 49 Stat. 
457, as amended; 29 U.S.C.A., §163. 

12§, Rep. No. 986, pt. 3, 80th Cong., 2d Sess., p. 62. This point was recog- 
nized by Senator Taft, who in 1949 introduced a clarifying amendment to §8(d). 
See S. Rep. No. 99, pt. 2, 81st Cong., Ist Sess., p. 42. The amendment passed the 
Senate, 95 Cong. Rec. 8717, but did not become law. See also Subcommittee on 
Labor and Labor Management Relations Factors in Successful Collective Bar- 
gaining, S. Rep. under S. Res. 71, 82d Cong., 1st Sess., p. 7 (committee print). 














